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I. STATEMENT IN SUPPORT OF EN BANC REVIEW 
 
 

Democracies die behind closed doors. By denying the most 
vulnerable the right to vote, the Majority shuts minorities out 
of our political process. Rather than honor the men and women 
whose murdered lives opened the doors of our democracy and 
secured our right to vote, the Majority has abandoned this 
court's standard of review in order to conceal the votes of the 
most defenseless behind the dangerous veneers of factual 
findings lacking support and legal standards lacking 
precedent. I am deeply saddened and distraught by the court's 
deliberate decision to reverse the progress of history.  

 
Northeast Ohio Coalition for the Homeless v. Husted, 2016 U.S. App. LEXIS 16769 

*55, (6th Cir. Ohio 2016) (J. Keith, dissent) (citations omitted and emphasis added).  

In a case decided one day after the present matter, the above-quoted dissent of Judge 

Damon Keith, is equally applicable to this panel’s decision.1  

No state in the history of the nation has adopted a law like the one 

challenged in this litigation —Michigan’s P.A. 436.  No court in the nation has 

constitutionally scrutinized such a law. 

En banc review, pursuant to Fed. R. App. P. 35, is necessary because the 

panel’s decision radically conflicts with decisions of both the United States Supreme 

Court and this Honorable Court and this case involves questions of precedent-setting 

error of exceptional importance that have not been before any court. 

The panel’s breath-taking departure from established standard reviews and its 

                                           
1 Attached as Exhibit A. 
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expansive attack on voting rights is necessary to secure and maintain uniformity in 

decisions of this court.  The panel radically departs from existing standards by: 

• Proceeding directly to review of the ultimate merits of Plaintiffs claims 
without permitting factual development, ignoring the facts of Plaintiffs, 
and injecting the panels’ own facts.  The panel’s decision radically 
conflicts with standards for Fed. R. Civ. P. 12(b)(6) stated in Regensburger 
v. City of Bowling Green, Ohio, 278 F.3d 588 (6th Cir. 2002) and 
Hammond v. Baldwin, 866 F.2d 172 (6th Cir. 1989); 
 

• Supplanting established standards of review for 14th Amendment 
substantive due process, Guarantee Clause, and 13th Amendment claims to 
effectively find that voting rights in their entirety are not protected by 
these provisions of the U.S. Constitution.  The panel’s decision starkly 
conflicts with  Supreme Court and Sixth Circuit decisions in Wash. v. 
Glucksberg, 521 U.S. 702 (1997); Planned Parenthood v. Casey, 505 U.S. 
833 (1992); Hadley v. Junior College Dist., 397 U.S. 50 (1970) and Warf 
v. Bd. of Elections, 619 F.3d 553 (6th Cir. 2010) on the substantive due 
process; New York v. United States, 505 U.S. 144 (1992); Reynolds v. Sims, 
377 U.S. 533 (1964); and Sailors v. Board of Educ., 387 U.S. 105 (1967) 
on the Guarantee Clause; and Memphis v. Greene, 451 U.S. 100 (1981) on 
the 13th Amendment. 
   

• Rejecting the standards of Burdick v. Takushi, 504 U.S. 428, 433 (1992); 
Evans v. Cornman, 398 U.S. 419 (1970); Avery v. Midland County, 390 
U.S. 474 (1968); and Reynolds v. Sims, 377 U.S. 377 U.S. 533 (1964) to 
find no fundamental right to vote and that a state has absolute discretion 
to manipulate its subdivisions and diminish voting rights within 
classes of voters created by the actions of the state itself. 
 

• Erroneously finding that Harper v. Va. State Bd. of Elections, 383 U.S. 663 
(1966) was overturned, to become the first federal court in the nation 
to now find that wealth based voting criteria are permitted under the 
Equal Protection Clause. 
 

• Misapplying law interpreting the totality of the circumstances 
standard of Voting Rights Act, § 2 and rejecting the Senate Factors as 
part of the standard of review.  The panel’s decision clearly conflicts 
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with Presley v. Etowah County Commission, 502 U.S. 491 (1992); Reno v. 
Bossier Parish School Bd., 520 U.S. 471 (1997); Thornburg v. Gingles, 
478 U.S. 30 (1986) and Cousin v. McWherter, 46 F.3d 568 (6th Cir. 1995). 

 
Few can dispute that this case involves questions of exceptional importance 

and the panel’s precedent-setting errors will impact this court and the rights of 

litigants for years to come.   

Under cover of financial distress and at the discretion of state officials, P.A. 

436 summarily removes all governing power from local elected officials in favor of 

a political appointee.2 The transfer of governing power to the appointed emergency 

manager includes general legislative powers.  The law impairs the voting rights of 

all citizens in that community and has disproportionately been used in African-

American communities.  The law sees democracy itself as the problem to be solved. 

No court has yet reviewed these issues and this is a case of first impression of 

exceptional importance.     

II. BRIEF FACTUAL & PROCEDURAL BACKGROUND 
 
After a citizens’ referendum repealed is predecessor, the legislature quickly 

enacted P.A. 436 in December 2012.  Like its predecessor, P.A. 436 transfers all 

governing powers of local elected officials to an emergency manager upon their 

appointment.  At the time that Plaintiffs filed their complaint on March 27, 2013, 

                                           
2 The salaries of elected officials are also automatically suspended and, in 

many instances, elected officials are barred from city offices, from holding meetings, 
or even entering buildings without permission from the emergency manager. 
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fifty-two percent of Michigan’s African American population was subject to 

governance by an emergency manager.  On November 19, 2014, the District Court 

entered an order dismissing all of Plaintiffs' claims except Count IV of Plaintiffs’ 

Amended Complaint.  Thereafter, Plaintiffs stipulated to dismiss Count IV without 

prejudice and an order was entered on October 23, 2015.  On November 13, 2015, 

the Plaintiffs timely filed their Notice of Appeal.  The case was briefed and oral 

argument was held before a panel of this court on August 3, 2016.  On September 

12, 2016, the panel entered its decision.  Plaintiffs filed an appropriate motion and 

the time for Plaintiffs to file this petition was extended to October 11, 2016. 

III. DISCUSSION 
 

A. The Panel’s Decision Conflicts With All Known Standards For 
Rule 12(b)(6) Review. 

 
The panel’s decision starkly conflicts with the well-established standard of 

review for Fed. R. Civ. P. 12(b)(6) dismissals.  The Sixth Circuit describes the 

standard of review as de novo on questions of law and holds that the plaintiff’s 

factual allegations be taken as true. Regensburger v. City of Bowling Green, Ohio, 

278 F.3d 588, 592 (6th Cir. 2002) and Hammond v. Baldwin, 866 F.2d 172, 175 (6th 

Cir. 1989).  Before dismissal under Fed. R. Civ. P. 12(b)(6), there must be no set 

of facts that would allow the plaintiff to recover. Hammond, 866 F.2d at 175. 

Matters outside the pleadings are not be considered.  Id.   

The panel rejected these standards and instead proceeded directly to the 
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ultimate “merits” of Plaintiffs claims.  In so doing, the panel ignored well-pled facts 

and injected its own version of the facts.  The panel’s departure from prior precedent 

for Fed. R. Civ. P. 12(b)(6) review includes: 

• On the substantive due process claim, the panel factually assumed, without 
discussion or analysis and contrary to the facts alleged, that no set of facts 
could show that the right to elect local officials possessing general 
legislative powers is a right deeply rooted in the nation's history and 
traditions, and significantly departs from previous state election practice 
— the standards for a substantive due process claim under Supreme Court 
and 6th Circuit precedent, as discussed in Section B, infra. The panel 
ignores over 200 years of history consistently requiring elections for these 
officials in every state in the nation.    
     

• On the equal protection claims alleging a violation of a fundamental right, 
the panel made its own factual finding that “the elected officials of those 
localities are most often the ones who—through the exercise of their 
powers—led the localities into” financial distress. Ex. A, p. 12 (emphasis 
added). The panel then rationalized that because the elected officials 
caused the crises, the revocation and transfer of their powers to appointed 
officials is therefore rational. Id. at p. 12-13.  The panel’s factual finding 
reveals a stunning bias, without any basis in fact, against the elected 
officials, and the citizens who elected them, in communities that receive 
an emergency manager. The panel’s factual finding entirely erases the 
well-documented impact of the global financial crisis on municipal 
governments across the nation. Not even the Defendants-Appellees argue 
that the financial emergencies experienced in these communities was 
caused by the actions of elected officials and the state has made no such 
finding. 
      

• On the equal protection claim alleging that the replacement of a particular 
emergency manager after 18 months is arbitrary in its application to 
communities that previously had P.A. 4 emergency managers, the court 
bases its holding on the erroneous factual conclusion “[emergency] 
managers … had much less power under P.A. 72 than they did under P.A. 
436.” Id. at 13.  This is one of many facts that are in dispute and does not 
overcome the fact that P.A. 436 emergency managers had the same powers 
under P.A. 4.   
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• On the 1st Amendment claims, the court again conjures the falsehood that 

local elected officials “got them into the financial emergency” and citizens 
retain their rights because they can vote such persons out of office. Id. at 
18.  The panel does not explain how voting out officials, who no longer 
possess the powers of their office, serves to preserve citizens’ rights in the 
electoral process.  The panel reaches specious factual conclusions that 
local officials retain some governing power and that elected officials 
choose whether receive an emergency manager. Id. at 17. These factual 
conclusions are clearly in dispute between the parties.  There is no dispute 
however, that none of the predominately African-American communities 
“chose” an emergency manager.  
  

• On the claim that replacing elected officials in predominately African-
American communities with an appointed overseer violates the 13th 
Amendment, the court factually concludes that such actions by the 
government cannot, under any circumstances, constitute a badge of 
incident of “the evils of slavery.” Id. at 18. The panel cannot reach that 
conclusion without development of the factual record showing the context 
of slavery and the consequent badges and incidents experienced by the 
African-American community, including very real systemic impairment 
and violent suppression of voting rights. 

 
B. The Panel’s Decision Conflicts With Well-Established Supreme 

Court And Sixth Circuit Precedent For Substantive Due Process 
Review. 

 
The panel’s decision starkly conflicts with clear standards of review for rights 

asserted under the substantive due process clause as set forth by the Supreme Court 

and the Sixth Circuit in Wash. v. Glucksberg, 521 U.S. 702, 720 (1997); Planned 

Parenthood v. Casey, 505 U.S. 833, 851 (1992); and Warf v. Bd. of Elections, 619 

F.3d 553, 559 (6th Cir. 2010).  In Wash. v. Glucksberg, the Court recites the 

standard: 

Our established method of substantive-due-process analysis has 
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two primary features: First, we have regularly observed that the 
Due Process Clause specially protects those fundamental 
rights and liberties which are, objectively, "deeply rooted in 
this Nation's history and tradition," and "implicit in the 
concept of ordered liberty," such that "neither liberty nor 
justice would exist if they were sacrificed," Second, we have 
required in substantive-due-process cases a "careful 
description" of the asserted fundamental liberty interest. 
Our Nation's history, legal traditions, and practices thus 
provide the crucial "guideposts for responsible decision-
making,"  

 
521 U.S. at 720-721 (emphasis added).  In Warf v. Bd. of Elections, the Sixth Circuit 

expands the standard to hold that substantive due process is implicated when “a state 

employs [practices] … that result in significant disenfranchisement … or 

significantly departs from previous state election practice.”  619 F.3d 553, 559 

(6th Cir. 2010).  The panel wholly departed from both the Supreme Court and the 

Sixth Circuit standards of review, thereby depriving the panel Plaintiffs of their right 

to develop the facts to meet these standards.  

In this case, the fundamental right at issue is a right to vote for a state’s local 

legislative officials possessing general lawmaking powers. No court has 

considered the questions presented by this case because no other state has ever 

granted such sweeping governance rights to a political appointee.   

The panel further erred in finding that the Supreme Court abandoned the 

Sailors decision just three years later in Hadley v. Junior College Dist., 397 U.S. 50 

(1970).  Hadley clearly addresses an entirely different issue, whether the one-person-
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one-vote rule applies for all elective offices.  In Hadley, the Court held that, 

regardless of whether the office is administrative or legislative, the one-person-one-

vote rule applies in an election for that office, Id. at 56.   Hadley does not address, 

at all, whether legislative offices may be filled by appointment.   

Recognizing the extreme importance of this issue should such facts come 

squarely before a court, this issue was reserved from the holding of the Court in 

Sailors v. Board of Educ., 387 U.S. 105, 108 (1967) and excluded from the holdings 

of the Sixth Circuit in Mixon v Ohio, 193 F.3d 389, 402 (6th Cir. 1999) and Moore 

v. Detroit Sch. Reform Bd., 293 F.3d 352, 365 (6th Cir. 2002).  

The panel’s decision further erred by finding that state administrative bodies 

are the factual and therefore legal equivalent to local governments.  Ex. A, p. 10.  

The lack of merit to this argument is betrayed by the fact that not even the 

Defendants-Appellees argue it.  Local governments possess the full scope of the 

state’s sovereign police power to legislate. Administrative bodies can only exist if 

they possess limited rule-making authority under specific limiting standards.  More 

importantly for substantive due process review, factual development would readily 

show that the right to elect local legislative officials is deeply rooted in more than 

200 years of the nation’s history while administrative rulemaking only received 

general recognition after the 1940s.  

The panel’s most expansive error arises from plucked language in a contracts 

      Case: 15-2394     Document: 53     Filed: 10/11/2016     Page: 13



9 
 

clause action.  The panel finds that states have “absolute discretion” to manipulate 

their political subdivisions without implicating the protections of the 14th 

Amendment. Ex. A, p. 8.  The panel’s decision is in clear conflict with Wash. v. 

Glucksburg, Warf v. Bd. of Elections and a raft of other decisions finding that while 

the state has discretion to arrange its subdivisions, it cannot do so in violation of 

voting rights protected by the 14th Amendment.  The panel’s finding threatens to 

eviscerate all future voting rights claims under the Constitution involving local 

governments.  

C. The Panel’s Decision establishes Precedent-Setting Error by 
holding that Guarantee Clause Claims Are Always Nonjusticiable. 

 
The panel found that all claims brought under the Guarantee Clause present 

nonjusticiable political questions.  Ex. A, p. 11.  The panel’s finding conflicts with 

the decisions of the Supreme Court in New York v. United States, 505 U.S. 144 

(1992); Reynolds v. Sims, 377 U.S. 533, 582 (1964); and Sailors v. Board of Educ., 

387 U.S. 105 (1967).  Both cases recognize a general rule of nonjusticiability, 

however neither finds that all claims are barred.  In Sailors, the Court found that a 

state cannot manipulate its political subdivisions to defeat a federally protected right. 

387 U.S. at 108. The panel’s decision stands in stark contrast, holding that a state 

has unfettered permission to manipulate its political subdivisions to defeat not only 

the Guarantee Clause, but a wide spectrum of voting rights.    
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D. The Panel’s Decision Conflicts With Standards Of Review For 
Voting Rights Claims Under The Equal Protection Clause. 

 
The panel’s decision squarely conflicts with the Supreme Court’s decisions in 

Burdick v. Takushi, 504 U.S. 428, 433 (1992) and Evans v. Cornman, 398 U.S. 419, 

422 (1970). In those decisions, and others, the Court finds that voting is a 

fundamental right and that once the franchise is granted, lines cannot be drawn 

inconsistent with equal protection. 

The panel provided no meaningful analysis of Court standards, relying rather 

on arbitrary conclusions to evade existing precedent.  The panel recognized that the 

Constitution does not set a fixed method for choosing state representatives, but then 

erroneously reasoned that states therefore have absolute discretion to choose any 

method they prefer. Ex. A, p. 14. The panel’s finding conflicts with the Supreme 

Court’s holding Avery v. Midland County, 390 U.S. 474, 480 (1968) (equal 

protection reaches state power exercised through its subdivisions). 

The panel further engaged in arbitrary findings that there has been no loss of 

voting rights in emergency manager jurisdictions since elected officials had only lost 

the powers of their office, but had not technically been removed from office. Ex. A, 

p. 13.  The panel gives erroneous primacy to the form of voting over its substance 

and conflicts with the Supreme Court in Reynolds v. Sims, 377 U.S. 377 U.S. 533, 

555 at n.29 (1964) (the right to vote encompasses more than the right to drop a piece 

of paper in a box or pull a lever in a voting booth).  
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Finally, the panel’s decision conflicts with the Court’s decision in Williams v. 

Vermont, 472 U.S. 14, 27 (1985) (“The Equal Protection Clause requires more of a 

state law than nondiscriminatory application within the class created” by the law).  

The panel found however that because all persons in emergency manager 

jurisdictions (i.e. the class created by the state) are treated equally, there is no 

violation of equal protection and that comparison with citizens in other jurisdictions, 

some of which are undergoing equal or greater fiscal distress, is irrelevant.  As a 

result, the panel sanctions the very deflection that the Court prohibited in Williams.  

E. The Panel’s Decision Conflicts With The Supreme Court’s 
Prohibition On Wealth As A Factor In Allocating Voting Rights. 
 

The panel’s decision is in direct conflict with the Supreme Court’s decision in 

Harper v. Va. State Bd. of Elections, 383 U.S. 663, 666 (1966) (prohibiting “any 

standard or criteria that conditions voting rights on the affluence of voters”) 

(emphasis added).  In Harper, the Court rejected the very distinctions that the panel 

makes – it is irrelevant whether some rich people will be burdened or that some poor 

person may be unburdened. Id. at 668. 

The panel further seeks to establish erroneous new precedent finding that the 

Court overruled its decision in Harper just a few years later in San Antonio 

Independent School District v. Rodriguez, 411 U.S. 1 (1973) (a public education 

financing case).  No court or legal commentator has so found.  Rather, Harper is 

broadly accepted as limited to voting rights claims brought under the Equal 
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Protection Clause.   

F. The Panel Establishes Precedent-Setting Error In Finding That 
The Replacement Of Elected Officials With Appointees In African-
American Communities Is Not Protected by the Voting Rights Act. 

 
The panel’s wholesale reliance on Mixon v. State of Ohio, 193 F.3d 389 (6th 

Cir. 1999) is misplaced.  The panel found that because the state had adopted an 

appointive system in place of the former elected system, §2 of the Voting Rights Act 

of 1965, does not apply.  However, Michigan law does not replace an elective system 

within an appointive one. Rather, it keeps elected officials in office, but divests them 

of all governing power in predominately African-American communities.      

This is markedly different than the nondiscretionary change from elected 

school boards to appointed ones in Mixon.   Under P.A. 436, whether and when a 

state review is conducted is at the discretion of state officials. Whether and when the 

initial review proceeds to the next level is wholly within the discretion of state 

officials and whether and when a community will receive an emergency manager or 

another remedy is at the discretion of state officials.  Under Michigan’s system, 

Plaintiffs have alleged that African-American communities are far, far more likely 

to have their voting rights suspended by the appointment of an emergency manager 

than white communities undergoing equal or greater financial distress.   

The system established by P.A. 436 clearly differs in form and substance to 

that considered by the court in Mixon and is not the simple conversion of a state-
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wide system of elections in favor of appointments.     In contrast to Mixon, the law 

challenged herein does not replace an elective office with an appointive office; 

rather it disgorges duly elected officials of any power to govern, consequentially 

rendering meaningless the Plaintiffs’ fundamental right to vote.   

 The panel further misconstrues the Court’s decision in Presley v. Etowah 

County Commission, 502 U.S. 491 (1992).  The Supreme Court has long held that 

§2 and §5 differ in structure, purpose, and application, and that, indeed, §2 has a 

broader mandate than §5.  Reno v. Bossier Parish School Bd., 520 U.S. 471, 478-9 

(1997).  Moreover, unlike §5, §2 employs a totality of the circumstances test (i.e. the 

‘results test’) for determining whether or not a given practice, standard, or procedure 

has a discriminatory effect on voting. Under this test, courts are to consider whether 

the results of a given policy are discriminatory, regardless of how well-intended the 

law or practice may be. By the plain statutory language and in light of the Supreme 

Court ruling Reno, §2 and §5 are thus not the same in scope and application.  Yet, 

the panel seeks to use Presley to narrow the scope of the §2 test. 

   Finally, the panel contravenes prior precedent and wholly dispenses with 

consideration of the important “Senate Factors.”  In Thornburg v. Gingles, 478 U.S. 

30, 44 n. 7 (1986), the Supreme Court noted that the Senate Factors and statute’s 

legislative history must be given authoritative weight.  Id.  Since that time, federal 

courts, including the Sixth Circuit, have relied heavily on the Senate Factors when 
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making a ‘totality of the circumstances’ inquiry.  See   Cousin v. McWherter, 46 F.3d 

568, 573 (6th Cir. 1995).  However, contrary to the law of the Supreme Court and 

this circuit, the trial court did not consider the “Senate Factors” at all in its holding 

and completely omitted any kind of “totality of the circumstances” inquiry. 

G. The Panel Establishes Precedent-Setting Error In Finding That 
Elimination Of All Governing Powers From Elected Officials Does 
Not Implicate The 1st Amendment Rights Of Voters. 

 
On Plaintiffs’ 1st Amendment claims, the panel’s decision effectively finds 

that the suspension of all governing powers of elected officials does not implicate 

the 1st Amendment rights of citizens who elected those officials.  Few federal courts 

have considered this issue, and none have considered the specific issues raised by 

the facts of this case.  However, the Eighth Circuit provides guidance, finding:  

[R]estrictions on an elected official's ability to perform her duties 
implicate … the individual's 1st Amendment associational rights 
… and the voters' rights to be meaningfully represented by their 
elected officials. 
 

Peeper v. Callaway Cnty. Ambul. Dist., 122 F.3d 619, 623 (8th Cir. 1997). The 

Peepers court further wrote that "restrictions on an officeholder after election also 

infringe upon voters' rights to be represented even more severely than when a state 

similarly restricts candidacy.” Id. (emphasis added). 

In this case, P.A. 436 singles out elected officials and deprives them of their 

right to meaningfully speak within government as a representative of those who 

elected them. In so doing, the statute deprives both the elected officials and the 
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citizens who elected them of their freedom of speech rights.  

H. The Panel Establishes Precedent-Setting Error In Finding That 
The 13th Amendment Does Not Apply To The Elimination Of The 
Governing Powers Of Elected Officials In Favor Of An Appointed 
Overseer In Predominately African-American Communities. 

 
The panel’s decision directly conflicts with the Supreme Court’s decision in 

Memphis v. Greene, 451 U.S. 100 (1981).  In Greene, the Court recognized that 

governmental actions, beyond slavery and involuntary servitude itself, can constitute 

a badge or incident of slavery prohibited by the 13th Amendment.  The Court 

established an analysis requiring a weighing of the governments’ action, its 

discriminatory nature and impact against the “routine burden[s] of citizenship.” Id. 

at 129.  The panel however engaged in an arbitrary review placing discretion wholly 

within the court to determine, without factual development or context, whether any 

particular action may properly be labelled a prohibited badge or incident of slavery.   

IV. CONCLUSION 
 

In this case, the panel’s decision abandons this court's standard of review 

established by prior precedent, resulting in the disenfranchisement of citizens in the 

most vulnerable communities. The panel’s findings rest behind the dangerous 

veneers of factual findings lacking support and legal standards lacking precedent. 

The panel's decision seeks to reverse the progress of history and commits precedent-

setting error of exceptional importance.  As result, Plaintiffs respectfully request 

that rehearing en banc be granted and that the erroneous findings be overturned. 
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_________________ 

OPINION 
_________________ 

ROGERS, Circuit Judge.  When the finances of a Michigan municipality or public school 

system are in jeopardy, a state law allows for the temporary appointment of an emergency 

manager to right the ship.  An emergency manager’s powers in pursuing this end are extensive 

and arguably displace all of those of the local governmental officials.  Plaintiffs, voters in areas 

with emergency managers and local elected officials in those areas, filed suit and argue that, by 

vesting elected officials’ powers in appointed individuals, the law violates their substantive due 

process right to elect local legislative officials.  Using similar reasoning, they argue that the law 

violates the Constitution’s guarantee, in Article IV, § 4, of a republican form of government.  

They assert additional claims under the First and Thirteenth amendments as well as a claim 

under the Voting Rights Act.  Plaintiffs appeal the district court’s dismissal of their claims.  

Because the relevant constitutional and statutory provisions do not support relief for plaintiffs, 

the district court’s dismissal of the claims was proper. 

 Michigan has a long history of municipal financial crises following national and global 

economic depressions and recessions.  According to plaintiffs’ amended complaint, Michigan 

had the fourth-highest number of defaulting municipalities among all states during the Great 

Depression.  

 In 1988, Michigan developed its own statutory scheme to deal with municipal insolvency.  

Public Act 101 of 1988 allowed the state to appoint emergency financial managers (EFMs) over 

cities experiencing a financial emergency.  Two years later, the Local Government Fiscal 

Responsibility Act, Public Act 72 (PA 72), replaced Public Act 101.  PA 72 provided for a local 
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financial emergency review board that would appoint an EFM for a local government only after 

the governor declared a financial emergency there.  

 Under PA 72, the local financial emergency review board appointed several EFMs 

throughout the state.  The board appointed EFMs in the municipalities of Hamtramck, Highland 

Park, Flint, Pontiac, Ecorse, Benton Harbor, and Village of Three Oaks.  The board also 

appointed an EFM for the Detroit Public Schools.  Furthermore, under a provision in PA 72 

allowing for consent agreements rather than the appointment of an EFM, the city of River Rouge 

entered into an agreement with the board.  

 Michigan repealed PA 72 in 2011 when it passed the Local Government and School 

District Fiscal Accountability Act, Public Act 4 (PA 4).  PA 4 changed the title of EFMs to 

“emergency managers” and expanded the scope of their powers to cover all the conduct of local 

government.  An emergency manager under PA 4 was allowed to act “for and on behalf of” the 

municipality’s elected governing body.  See PA 4 § 19(2).  After the passage of PA 4, what were 

PA 72 EFMs in Benton Harbor, Ecorse, Pontiac, and the Detroit Public Schools were converted 

to emergency managers under PA 4 and vested with broad power under that statute.  There were 

also new emergency managers appointed under PA 4 in Flint, the Highland Park Public Schools, 

and the Muskegon Heights Public Schools. 

 Michigan citizens disapproved of PA 4.  Over 200,000 citizens signed petitions to place a 

referendum on the ballot in 2012 that would reject the law.  After an initial challenge to the form 

of the petitions, the referendum was placed on the ballot.  Pursuant to Michigan law, PA 4 was 

suspended as soon as the petitions were certified and placed on the ballot.  PA 72 thus sprang 

back into effect on August 8, 2012, the day the Michigan Board of Canvassers certified the 

petitions.  State officials then reappointed all PA 4 emergency managers as PA 72 EFMs.  At the 

general election in November of 2012, Michigan citizens rejected PA 4. 

 After the referendum on PA 4, Michigan passed a new law, the Local Financial Stability 

and Choice Act, Public Act 436 (PA 436).  PA 436, like PA 4, authorizes the appointment of 

emergency managers.  Mich. Comp. Laws § 141.1549.  EFMs under PA 72 and emergency 

managers under PA 4 were automatically converted to emergency managers under PA 436 when 
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that law took effect.  § 141.1549(10).  Emergency managers under PA 436 exercise the power of 

the local government.  § 141.1549(2).  PA 436 also allows the state treasurer to oversee the 

activities of emergency managers when the governor so chooses.  § 141.1549(8). 

 There are eighteen scenarios contained in PA 436 that act as triggers for the statute.  

§ 141.1544(1)(a)–(r).  If one of those scenarios occurs, the “state financial authority” (the state 

treasurer for a municipality, or the superintendent of public education for a school district, 

§ 141.1542(u)(i)–(ii)) conducts a preliminary review to determine whether a given entity is under 

“probable financial stress.”  § 141.1544(3).  The financial authority then turns its final report 

over to a local emergency financial assistance loan board, which is a statutory entity established 

by § 141.932.  This board reviews the authority’s report and makes an official finding of either 

probable financial stress or no financial stress.  § 141.1544(3).  If the board reaches a conclusion 

of probable financial stress for an entity, the governor appoints a “review team.”  § 141.1544(4), 

(5).  Within sixty days of a review team’s appointment, it must turn in a report to the governor 

that reaches a conclusion on whether a financial emergency exists within the reviewed local 

government.  § 141.1545(3), (4).  Within ten days after receiving the review team’s report, the 

governor determines whether a financial emergency exists or not.  § 141.1546(1).  A local 

government is provided an opportunity to appeal this determination to the Michigan court of 

claims.  § 141.1546(3). 

 A local government has four options when confronted with a finding of a financial 

emergency: the local government can (1) enter into a consent agreement with the state treasurer; 

(2) accept the appointment of an emergency manager; (3) undergo a neutral evaluation process, 

which is akin to arbitration, with its creditors; or (4) enter into Chapter 9 bankruptcy.  

§ 141.1547(1)(a)–(d).  Giving local governments these options is one difference between PA 436 

and PA 4. 

 There are other differences between the laws.  PA 436 contains provisions for removing 

an emergency manager after eighteen months of service, and if a local government wishes to 

have an emergency manager removed before that emergency manager has served eighteen 

months, the law provides the local government with a mechanism for petitioning the governor to 

do so.  § 141.1549(11).  Another new provision in PA 436 allows the governor to appoint a 
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receivership transition advisory board (TAB) once the financial emergency in a given locality 

has been rectified.  § 141.1563.  TABs generally monitor the operations of the local government 

and ensure that it is operating in a financially conscious and sound way.  Id. 

 When PA 436 took effect, emergency managers were in place in Allen Park, Benton 

Harbor, Ecorse, Flint, Pontiac, Detroit, the Detroit Public Schools, Highland Public Schools, and 

Muskegon Heights Public Schools.  The city of Hamtramck has since had an emergency 

manager placed in control of it, and the emergency managers in Ecorse and Pontiac have been 

replaced by TABs.  A TAB replaced Benton Harbor’s emergency manager and subsequently 

voted to return the city to local control. 

 Plaintiffs, voters and elected officials from Detroit, Pontiac, Benton Harbor, Flint, and 

Redford, filed suit.  They alleged that PA 436 violates their right to elect local legislative 

officials under (1) the Due Process Clause of the Fourteenth Amendment to the United States 

Constitution; (2) the Guarantee Clause of Article IV, § 4 of the United States Constitution; 

(3) the Fourteenth Amendment’s Equal Protection Clause by burdening their right to vote and by 

discriminating against African Americans, the poor, and those entities that had emergency 

managers under the previous laws; (4) § 2 of the Voting Rights Act (VRA); (5) the First 

Amendment by engaging in viewpoint discrimination and infringing on plaintiffs’ freedom of 

speech, freedom of association, and right to petition their government; and (6) the Thirteenth 

Amendment. 

 The district court held that plaintiffs had Article III standing, reasoning as follows: 

Plaintiffs are residents of cities with [emergency managers], elected officials of 
cities or school districts who have actually been displaced by [emergency 
managers], voters who intend to vote again in the future, and people who are 
actively engaged in the political process at the local level of government.  The 
harms alleged by plaintiffs are unique as compared to Michigan residents living in 
cities without an [emergency manager].  The court notes that the sweeping powers 
under PA 436 appear much more expansive than those given to receivers in 
Pennsylvania, where standing was not found.  See Williams v. Governor of 
Pennsylvania, 552 Fed. Appx. 158 (3rd Cir. 2014).  Plaintiffs have already 
suffered, and continue to suffer, the alleged constitutional deprivations, while the 
residents of Michigan communities without an [emergency manager] have 
suffered no such harms.  In all instances, the alleged deprivations stem directly 
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from the application of PA 436, and it is also true that the alleged injuries will be 
redressed by a decision favorable to plaintiffs. 

Phillips v. Snyder, No. 2:13-cv-11370, 2014 WL 6474344, at *4 (E.D. Mich. Nov. 19, 2014). 

 The district court proceeded to dismiss almost all of plaintiffs’ claims.  Id.  First, the 

district court held that the Fourteenth Amendment’s Due Process Clause does not contain a 

fundamental right to elect local legislators.  Id. at *6.  With regard to the Guarantee Clause 

claim, the court held that the Clause does not apply to local governments.  Id.  Reasoning that the 

Equal Protection Clause protects the right to vote on an equal footing in a particular jurisdiction, 

the court dismissed plaintiffs’ first Equal Protection Clause claim because, so limited, the right 

was not violated.  Id. at *8.  The court likewise dismissed the Equal Protection claim based on 

wealth discrimination because, according to the court, PA 436 does not restrict plaintiffs’ ability 

to vote based on their wealth.  Id. at *12.  The court also held that the final Equal Protection 

claim could not succeed because PA 436 has a rational basis for its differential treatment.  Id. at 

*13. 

 The court held that PA 436 imposed no impediment to voting that was required to violate 

§ 2 of the VRA, and the court therefore dismissed that claim.  Id. at *14-16.  The First 

Amendment Claims failed because there were no infringements on speech rights that resulted 

from PA 436.  Id. at *16-18.  The court also dismissed the Thirteenth Amendment claim, because 

plaintiffs still have available to them what the court deemed “every device in the political 

arsenal.”  Id. at *19. 

 The only claim to survive dismissal was the Equal Protection claim based on 

discrimination against African-Americans.  Id. at *10-12.  In a move that permitted the instant 

appeal to go forward promptly, however, the parties stipulated to a dismissal of this claim 

without prejudice. 

 Plaintiffs filed the present appeal, presenting many of the same arguments rejected by the 

district court.  The defendants argue that plaintiffs lack standing, that the case is moot, that the 

Guarantee Clause claims are not justiciable, and that the district court’s dismissal was correct in 

all other respects.  Although the district court had jurisdiction under Article III, plaintiffs’ 
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constitutional claims are without merit, and the district court’s dismissal of the claims was 

proper.1 

I. 

 Most of the plaintiffs have alleged that they, as residents or elected officials of cities and 

school districts that have been subjected to emergency managers, have already suffered and 

continue to suffer unique harms that stem directly from the procedures set forth in PA 436.  All 

but one of the plaintiffs is a resident or an elected official of Detroit, Pontiac, Benton Harbor, 

Flint, or the Detroit Public Schools.  These cities and schools were under emergency managers 

when the plaintiffs filed their amended complaint.  These plaintiffs therefore, at least at that time, 

allegedly suffered constitutional deprivations and other harms that residents and elected officials 

of cities without emergency managers did not suffer, as explained by the district court.  

Accordingly, plaintiffs suffered the “concrete and particularized” injuries required for standing, 

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992), that affect them in personal and 

individualized ways.  This removes plaintiffs’ injuries from the realm of generalized grievances.  

The injury was ongoing and thus actual and imminent as opposed to conjectural or hypothetical, 

therefore satisfying the second part of the injury inquiry outlined in Lujan.  Id.  Further, these 

alleged deprivations stem directly from the application of PA 436 to plaintiffs’ cities or schools 

and would be redressed by a decision favorable to plaintiffs.  Most of the plaintiffs have 

therefore established standing under Article III.2   

                                                 
1Plaintiffs Catherine Phillips, Joseph Valenti, and Michigan AFSCME Council 25 were named in neither 

the amended complaint in the district court, nor the notice of appeal.  These three plaintiffs—parties to the city of 
Detroit’s bankruptcy proceedings—were named in the original complaint in this case, and the district court did not 
remove their names from the docket after the amended complaint was filed.  Thus, although the three plaintiffs were 
originally included in the official caption of this appeal, this appears to have been a mistake. 

2One plaintiff, however, failed to establish standing.  Plaintiff Glass is from Redford and is on the Council 
of Baptist Pastors of Detroit.  Because he is a Redford resident, his votes for his local officials have not been 
affected in any way by an emergency manager.  However, when one party has standing to bring a claim, the 
identical claims brought by other parties to the same lawsuit are justiciable.  Department of Commerce v. U.S. House 
of Representatives, 525 U.S. 316, 330 (1990); see also Village of Arlington Heights v. Metro. Hous. Dev. Corp., 
429 U.S. 252, 264 n.9 (1977).  To the extent that Glass’s arguments do not differ from those of the other plaintiffs, 
his lack of standing does not affect our ability to reach them.  To the extent that any of Glass’s arguments are 
Redford-specific, his lack of standing prevents us from reaching them. 
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 It is true that the municipalities where plaintiffs reside or are elected officials are not 

currently governed by an emergency manager.  However, the municipalities where most of the 

plaintiffs reside are currently governed by TABs that have final authority to govern those cities.  

Plaintiffs have challenged the constitutionality of PA 436 in its entirety, not only the provisions 

that allow the Governor to appoint emergency managers and that prescribe the authority of 

emergency managers.  This includes the provision that provides for TABs, § 141.1563.  Thus, 

according to their allegations, plaintiffs are continuing to suffer constitutional deprivations and 

other harms as long as PA 436 limits the powers of their local elected officials in any manner.3  

The present case is therefore distinguishable from Williams v. Corbett, 552 F. App’x 158 (3d Cir. 

2014), in which the Third Circuit held that plaintiffs lacked standing because of the need for a 

number of contingent events before a future injury, id. at 161–62. 

 The claims for equitable relief by the plaintiffs from Benton Harbor and the Detroit 

Public Schools may be moot.  The defendants point to the fact that the TAB in Benton Harbor 

has voted to return the city to local control and was dissolved on July 1, 2016.  The defendants 

also point out that the Detroit Public Schools will be dissolved pursuant to recently passed 

Michigan legislation, and operate under a transition manager as of July 1, 2016, until the school 

board for the new community district takes office in January 2017.  However, in line with our 

resolution of the standing inquiry, whether the claims of these parties are moot is itself a moot 

issue, as their claims are not distinguishable from those of nonmoot parties whose claims we 

reject today.   

II. 

 Plaintiffs’ substantive due process claim, based on their asserted right to vote for the 

individual(s) exercising legislative power at the local level, is contrary to the Supreme Court’s 

venerable holding that states have “absolute discretion” in allocating powers to their political 

subdivisions (and therefore to the officers running those subdivisions), which are “convenient 

agencies” created by the states.  City of Pawhuska v. Pawhuska Oil & Gas Co., 250 U.S. 394, 

397 (1919); see also Nixon v. Mo. Mun. League, 541 U.S. 125, 140 (2004); Tennessee v. FCC, 

                                                 
3This also proves that the case presented by these plaintiffs is a live controversy and not moot as the 

defendants attempt to argue. 
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No. 15-3291, 2016 WL 4205905, at *10 (6th Cir. Aug. 10, 2016).  More particularly, states may 

allocate the powers of subsidiary bodies among elected and non-elected leaders and policy-

makers.  This power is squarely supported by Sailors v. Board of Education, 387 U.S. 105 

(1967).  In that case Michigan had established a system for selecting members of a county school 

board that was “basically appointive rather than elective.”  387 U.S. at 109.  The Court stated: 

Viable local governments may need innovations, numerous combinations of old 
and new devices, great flexibility in municipal arrangements to meet changing 
urban conditions.  We see nothing in the Constitution to prevent experimentation.  
At least as respects nonlegislative officers, a State can appoint local officials or 
elect them or combine the elective and appointive systems as was done here. 

Id. at 110–11.  Sailors therefore indicates that, given the need for states to structure their political 

subdivisions in innovative ways, there is no fundamental right to have local officials elected.  

Plaintiffs in the present case assert that Sailors’s limited holding applies to only “nonlegislative” 

officers, and they argue that Sailors is therefore distinguishable.  But just a few years after 

Sailors, the Court indicated in Hadley v. Junior College District of Metropolitical Kansas City, 

397 U.S. 50 (1970), that the Sailors holding would also apply to legislative officers, by 

recognizing the untenability of a line between administrative and legislative officers for the 

purposes of assessing the constitutionality of a state statute determining which persons are to be 

selected by popular election to perform governmental functions.  Id. at 55–56.  Although Hadley 

was an Equal Protection case, the Court rejected the administrative-legislative distinction and 

instead characterized the correct constitutional inquiry as whether an individual engages in 

“governmental activities.”  Id.  The Court further stated that the right to vote on an equal basis 

with other voters applies “whenever a state or local government decides to select persons by 

popular election to perform governmental functions,” id. at 56 (emphasis added), which suggests 

that a state has the power to decide not to select local officials by election.  Together, the cases of 

Sailors and Hadley lead to the conclusion that there is no fundamental right to have local officers 

exercising governmental functions selected by popular vote. 

 Plaintiffs’ main argument supporting its due process claim misinterprets Reynolds v. 

Sims, 377 U.S. 533 (1964).  Reynolds stated that “each and every citizen has an inalienable right 

to full and effective participation in the political processes of his State’s legislative bodies.”  
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377 U.S. at 565.  Plaintiffs argue that because their local officials derive their power from the 

state of Michigan, the local officials compose a “state legislative body,” and Reynolds thus 

stands for the proposition that there is a fundamental right to vote for local legislative officials.  

With respect, the argument is meritless.  American governments, whether state or federal, have 

subsidiary agencies that are led by appointed officials, and which make orders and regulations 

that may carry the force of law.  See, e.g., United States v. Mead Corp., 533 U.S. 218, 226-27 

(2001).  No federal constitutional provision requires the administrators or boards that run these 

agencies to be elected.  Suggesting as much would be revolutionary to our way of government, 

even assuming that a government under such a constraint could even function.  Further, Reynolds 

dealt with the election of the state legislature of Alabama.  The comment in Reynolds about 

“state legislative bodies” obviously applies to state legislatures.  Moreover, the issue in Reynolds 

was the principle of one person, one vote under the Equal Protection Clause.  Any asserted right 

in Reynolds was in the context of that Clause.  Reynolds thus stands for a right to vote for state 

legislators on an equal footing with other voters in the state rather than a stand-alone right to vote 

for legislators.4  Equal access to the ballot for an elected official simply does not imply that 

certain officials must be elected. 

 Although this court has expressed, in a case involving the voiding of absentee ballots, 

that “[t]he Due Process [C]lause is implicated . . . in the exceptional case where a state’s voting 

system is fundamentally unfair,” Warf v. Board of Elections of Green County, 619 F.3d 553, 559 

(6th Cir. 2010), we have never held that the Due Process Clause is implicated when a state 

decides to appoint local officials instead of having them be elected.  Further, the Sixth Circuit 

cases that plaintiffs cite in this context all address whether states’ entire election processes 

impaired citizens’ abilities to participate in state elections on an equal basis with other qualified 

voters. See Ne. Ohio Coal. for Homeless v. Husted, 696 F.3d 580 (6th Cir. 2012); Warf, 619 F.3d 

553; League of Women Voters of Ohio v. Brunner, 548 F.3d 463 (6th Cir. 2008). These cases 

therefore do not imply, much less recognize, a fundamental right to have local legislative officers 

be elected. 
                                                 

4 Plaintiffs also cite Williams v. Rhodes, 393 U.S. 23 (1968), but that case dealt with the entirely different 
issue of the constitutionality of hurdles facing new parties seeking access to a state gubernatorial ballot.  Language 
plucked from that decision about the right to vote can be relevant to this case only in the most general and abstract 
sense. 
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III. 

 Moreover, the Constitution’s guarantee of a republican form of government in Article IV 

does not provide plaintiffs with a basis for invalidating PA 436.  Traditionally, the Supreme 

Court “has held that claims brought under the Guarantee Clause are nonjusticiable political 

questions.”  Padavan v. United States, 82 F.3d 23, 28 (2d Cir. 1996) (citations omitted).  The 

doctrine goes back to Luther v. Borden, 48 U.S. 1 (1849), and was restated in unqualified fashion 

in Colegrove v. Green, 328 U.S. 549, 556 (1946), and City of Rome v. United States, 446 U.S. 

156, 182 n.17 (1980).  In Pacific States Telephone & Telegraph Co. v. Oregon, 223 U.S. 118, 

141–48 (1912), the Court held not justiciable a Guarantee Clause challenge to a state 

constitutional provision permitting the bypassing of the state legislature by a voter initiative 

procedure.  In short, it is up to the political branches of the federal government to determine 

whether a state has met its federal constitutional obligation to maintain a republican form of 

government.  Id. at 147.  This conclusion disposes of plaintiffs’ Guarantee Clause claim. 

The Supreme Court more recently—in a challenge to a federal statute—has expressed 

doubt that all Guarantee Clause challenges are not justiciable, but in doing so did not resolve the 

issue.  New York v. United States, 505 U.S. 144, 185 (1992).  Even assuming that a challenge 

based on the Guarantee Clause may be justiciable in some circumstances, we are aware of no 

case invalidating the structure of political subdivisions of states under the Clause.  This is not 

surprising in light of the Supreme Court’s repeated indication that states, not federal courts, 

should determine the structure of political subdivisions within a state.  The Court has recognized 

that “[h]ow power shall be distributed by a state among its governmental organs, is commonly, if 

not always, a question for the state itself.” Highland Farms Dairy v. Agnew, 300 U.S. 608, 612 

(1937). 

Plaintiffs cite two cases for the contention that the Guarantee Clause applies to allocation 

of powers among political subdivisions, but even if these pre-Pacific States cases can be loosely 

read to contemplate justiciability, they strongly support the conclusion that there is no Guarantee 

Clause violation here.  In Attorney General of Michigan ex rel. Kies v. Lowrey, a Michigan 

statute allocating property between old and new school districts was challenged under the 
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Contracts Clause, the Due Process Clause, and the Guarantee Clause.  199 U.S. 233, 240 (1905).  

The Supreme Court stated flatly: 

[T]he grounds all depend ultimately upon the same arguments.  If the legislature 
of the State has the power to create and alter school districts, and divide and 
apportion the property of such district[s], no contract can arise, no property of a 
district can be said to be taken, and the action of the legislature is compatible with 
a republican form of government even if it be admitted that [Article IV, § 4] of the 
Constitution . . .  applies to the creation of, or [to] the powers or rights of property 
of, the subordinate municipalities of a State.  We may omit, therefore, that 
[S]ection and [A]rticle from further consideration. 

Id. at 239 (emphasis added).  Forsyth v. City of Hammond, 166 U.S. 506 (1897), an even earlier 

case, concerned an Indiana statute authorizing the annexation of contiguous territory to the limits 

of a city by a court rather than the state legislature.  Although the case involved a city’s territory, 

the Guarantee Clause argument was one of separation of powers between the judiciary and the 

legislature of the state government.  Id. at 519.  The case says nothing about the republican form 

of the city.  Moreover, with respect to the state separation-of-powers issue, the Court reasoned 

that “there is nothing in the federal Constitution to prevent the people of a state from giving, if 

they see fit, full jurisdiction over such matters to the courts and taking it entirely away from the 

legislature.”  Id.  These cases provide no support for either the justiciability or the validity of a 

Guarantee Clause challenge to the form of government of a political subdivision of a state. 

IV. 

 With regard to the plaintiffs’ claims under the Equal Protection Clause, PA 436 passes 

rational basis review.  The financial conditions of plaintiffs’ localities are the reasons for the 

appointments of the emergency managers.  An entity in a distressed financial state can cause 

harm to its citizenry and the state in general.  Improving the financial situation of a distressed 

locality undoubtedly is a legitimate legislative purpose, and PA 436, while perhaps not the 

perfect remedy, is one that is rationally related to that purpose.  The emergency manager’s 

powers may be vast, but so are the problems in financially distressed localities, and the elected 

officials of those localities are most often the ones who—through the exercise of their powers—

led the localities into their difficult situations.  A rational relationship to a legitimate 

governmental purpose is all that is required for a law to pass this low form of scrutiny.  See, e.g., 
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Armour v. City of Indianapolis, 132 S. Ct. 2073, 2080 (2012).  PA 436 therefore does not violate 

the Equal Protection Clause. 

 Plaintiffs also claim that PA 436 violates the Equal Protection Clause by discriminating 

against entities already having EFMs from PA 72, but this claim lacks merit.  Under 

§ 141.1549(6)(c), an EFM appointed under PA 72 who was still serving in that capacity at the 

time of the Act’s taking effect was deemed to be an emergency manager under PA 436.  That 

individual would then be subject to the eighteen-month provision in PA 436 and would 

effectively remain in place longer than an emergency manager who was appointed for the first 

time under the new law.  Id.  Plaintiffs argue that this treats them in a discriminatory manner.  

This different treatment, however, is justified for the reasons stated by the district court: the 

eighteen-month limitation on removal is rational, because the managers in place before PA 436 

took effect had much less power under PA 72 than they did under PA 436.  Giving these 

individuals time to adjust to the new, broad powers is a legitimate interest, and giving them the 

same eighteen months as other emergency managers to work with these powers is rationally 

related to that interest.  Although plaintiffs argue that the emergency managers appointed under 

PA 4—who became EFMs when PA 72 sprang back into effect—did not change any of their 

practices after the referendum, this fact if accurate does not affect the rationality of a distinction 

based on their power to change their practices.  Whether those managers violated PA 72 by 

overstepping their statutory powers is also not relevant to the rationality of the distinction.  The 

district court’s dismissal of this claim was therefore correct. 

 There is, moreover, no basis for applying scrutiny stricter than rational basis review.  The 

plaintiffs argue for stricter scrutiny on the theory that PA 436 violates the Equal Protection 

Clause by denying their right to vote and by conditioning their vote on wealth.  However, neither 

of these theories requires that PA 436 be subjected to higher scrutiny. 

 Right to Vote.  PA 436 does not impair plaintiffs’ right to vote under the Equal Protection 

Clause.  Plaintiffs are still provided a vote.  PA 436 does not remove local elected officials; it 

simply vests the powers of the local government in an emergency manager.  Plaintiffs argue, 

however, that as a practical matter they are unable to elect the people exercising local legislative 

power while individuals in areas without emergency managers have the ability to do so.  But 
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Equal Protection close scrutiny has not been applied beyond the right to vote on an equal footing 

with other citizens in a given jurisdiction, in cases such as Dunn v. Blumstein, 405 U.S. 330, 336 

(1972), which involved residency duration requirements for voting.  In particular, in cases where 

the issue is whether an election is required in the first place, the Court has declined to apply close 

scrutiny.  For instance, in Rodriguez v. Popular Democratic Party, 457 U.S. 1, 10 (1982), the 

Court rejected a challenge to a procedure whereby vacancies in the Puerto Rico legislature could 

be filled on an interim basis by political parties.  The Court reasoned that “[t]he right to vote, per 

se, is not a constitutionally protected right,” and that the Constitution does not “compel[] a fixed 

method of choosing state or local officers or representatives.”  Id. at 9 (citation and internal 

quotation marks omitted).  The Court further explained: 

To be sure, when a state or the Commonwealth of Puerto Rico has provided that 
its representatives be elected, “a citizen has a constitutionally protected right to 
participate in elections on an equal basis with other citizens in the jurisdiction.”  
Dunn v. Blumstein, 405 U.S. 330, 336 (1972).  See Kramer v. Union Free School 
District, 395 U.S. 621, 626–629 (1969); Gray v. Sanders, 372 U.S. 368, 379–380 
(1963).  However, the Puerto Rico statute at issue here does not restrict access to 
the electoral process or afford unequal treatment to different classes of voters or 
political parties.  All qualified voters have an equal opportunity to select a district 
representative in the general election; and the interim appointment provision 
applies uniformly to all legislative vacancies, whenever they arise. 

Id. at 10.  A similar distinction applies here.  Plaintiffs have not shown that they have been 

denied the right to vote on equal footing within their respective jurisdictions.  Individuals in 

jurisdictions without emergency managers are not relevant to the protected right.  In short, 

geographical or other distinctions regarding the allocation of responsibilities among elected and 

appointed bodies must have a rational basis, but if they do, there is no basis for stricter scrutiny if 

there is equal access to the ballot with respect to voting for the elected bodies.   

 Wealth.  Plaintiffs claim that the distinctions between communities with and without 

emergency managers are based on race, but plaintiffs have voluntarily dismissed that claim.  

They instead argue for stricter scrutiny based on wealth discrimination.  Such a claim, however, 

does not require scrutiny any closer than rational basis scrutiny.  Plaintiffs argue that the 

financial condition of a local government—the basis for an emergency manager appointment—is 

the same as the wealth of the people who reside in that government’s area.  This is factually and 
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logically incorrect.  The solvency of a local government is the result of the management of the 

finances of that government.  Although solvency may correlate with the wealth of a locality’s 

residents, solvency and wealth are separate concepts.  Indeed, it is possible for a locality with 

wealthy residents to become insolvent and subject to PA 436. 

 In any event, a legal distinction among political subdivisions that ultimately affects 

people differently based on wealth does not—without the involvement of some other 

fundamental right or suspect category—implicate closer scrutiny than rational basis review.  This 

conclusion is clearly required by the Supreme Court’s holding in San Antonio Independent 

School District v. Rodriguez, 411 U.S. 1 (1973).  The Supreme Court in that case rejected the 

application of strict scrutiny to Texas’s system of local-property-based financing of public 

education, and in particular a claim based on “district wealth discrimination,” reasoning in part: 

[I]t is clear that appellees’ suit asks this Court to extend its most exacting scrutiny 
to review a system that allegedly discriminates against a large, diverse, and 
amorphous class, unified only by the common factor of residence in districts that 
happen to have less taxable wealth than other districts.  The system of alleged 
discrimination and the class it defines have none of the traditional indicia of 
suspectness:  the class is not saddled with such disabilities, or subjected to such a 
history of purposeful unequal treatment, or relegated to such a position of political 
powerlessness as to command extraordinary protection from the majoritarian 
political process. 

Id. at 28 (footnote omitted).  This reasoning disposes of any wealth-based discrimination 

argument for strict scrutiny in this case. 

V. 

 PA 436 also does not violate § 2 of the Voting Rights Act (VRA).  In making their VRA 

claim, plaintiffs attempt to fit a square peg into a round hole.  Section 2 states that “[n]o voting 

qualification or prerequisite to voting or standard, practice, or procedure shall be imposed or 

applied . . . which results in a denial or abridgement of the right of any citizen . . . to vote on 

account of race or color.”  52 U.S.C. § 10301(a).  Plaintiffs argue that the emergency manager 

provision denies their right to vote.  Mixon v. Ohio, however, held that § 2 of the VRA does not 

cover appointive systems.  193 F.3d 389, 407–08 (6th Cir. 1999).  Mixon involved the Cleveland 

School District’s changing the selection of the Cleveland School Board from an elective system 
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to an appointive one.  Id. at 394.  The Court stated that allowing § 2 challenges to states’ choices 

between elective and appointive systems would be an interpretation that would “reach[] too far.”  

Id. at 408.  Mixon is analogous to the present case.  In enacting PA 436, Michigan made a choice 

between allocating certain powers to appointed individuals rather than elected ones.  Thus, 

§ 2 does not provide plaintiffs an avenue for recovery, and the district court correctly dismissed 

this claim.   Plaintiffs argue that Mixon is distinguishable because, in that case, a statute 

changed the process for selecting school board members, while the elective office in the present 

case remains intact.  It is difficult to see why this distinction should make a Voting Rights Act 

difference. 

 Presley v. Etowah County Commission, 502 U.S. 491, 504 (1992), also supports 

dismissing plaintiffs’ claim under VRA § 2.  In Presley, the Court employed a “direct relation to 

voting” test to determine when a change in a standard, practice, or procedure falls under VRA 

§ 5.  Id. at 506.  “Changes which affect only the distribution of power among officials” and 

“delegat[e] . . . authority to an appointed official” fail this test, and the VRA therefore does not 

cover them.  Id. at 506, 507.  Plaintiffs correctly note that there is a difference in scope between 

§ 5 and § 2.  See Holder v. Hall, 512 U.S. 874, 882 (1994) (plurality opinion).  Although Presley 

dealt with a § 5 claim, its reasoning applies a fortiori to the § 2 claim here.  First, the § 5 

language that the Supreme Court focused upon in Presley was “voting qualification or 

prerequisite to voting, or standard, practice, or procedure with respect to voting,” language 

indistinguishable from that of § 2 (“voting qualification or prerequisite to voting, or standard, 

practice, or procedure . . . [resulting] in a denial or abridgement of the right . . . to vote . . .”).  

The Holder Court, in distinguishing § 2 and § 5, held that “we do not think that the fact that a 

change in a voting practice must be precleared under § 5 necessarily means that the voting 

practice is subject to challenge in a dilution suit under § 2.”  Id. at 883.  In other words, for 

purposes of interpreting these words, § 5 if anything is broader than § 2.5  And while Presley did 

contemplate that a “de facto replacement of an elective office with an appointive one” was not 

within its holding,  id. at 508, plaintiffs agree that there was no replacement of an elective office 

with an appointive one in this case.  Their elected officials still retain some (although limited) 

                                                 
5We recognize, of course, that in other respects § 5 is narrower than § 2.  See Reno v. Bossier Parish 

School Bd., 520 U.S. 471, 478–79 (1997). 
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powers under PA 436.  Presley thus supports the applicability of our Mixon holding in this case: 

VRA § 2 does not apply, because this is not a case involving a voting qualification or 

prerequisite to voting or standard, practice, or procedure resulting in the denial of a right to vote. 

VI. 

Turning to the First Amendment claims, the enactment of PA 436 was not an instance of 

viewpoint discrimination against plaintiffs.  Plaintiffs, along with a significant number of 

Michigan voters, indeed voted to repeal PA 4.  The legislature then enacted PA 436, a law that 

plaintiffs admit is different from PA 4.  Because plaintiffs admit that PA 436 is different, the 

analysis need not go any further.  Furthermore, Michigan would have been allowed to pass PA 

436 even if it were identical to PA 4.  See Michigan Farm Bureau v. Hare, 151 N.W.2d 797, 802 

(Mich. 1967).  In any event, the fact that a legislature passes new legislation similar in import to 

legislation previously vetoed by referendum does not restrict the expression of one’s viewpoint.  

The legislature either had the power to repass similar legislation or it did not.  No one’s ability to 

express views was infringed.   

 Nothing in PA 436 abridges plaintiffs’ rights to freedom of speech and to freedom of 

association.  A removal or modification of government power can hardly be equated to a 

restriction on speech.  If it were, all reallocations of the legislative powers of political 

subdivisions would be subject to heightened scrutiny under the First Amendment—an entirely 

unprecedented and anomalous result. 

This reasoning would apply regardless of whether the plaintiff elected officials were left 

with no governmental power, but that is not even the case.  Local officials under PA 436 may, by 

a two-thirds vote, petition for removal of an emergency manager before the emergency manager 

has served for eighteen months.  Mich. Comp. Laws § 141.1549(11).  Furthermore, after the 

emergency manager has served for eighteen months, the same two-thirds vote of the local 

government removes the emergency manager.  § 141.1549(6)(c).  PA 436 also presents local 

government officials in a financial emergency with four options, and only one of those options is 

the appointment of an emergency manager.  This suggests that local officials are generally still 

empowered to act under PA 436.  Citizens are still able to advocate for the removal of the 
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emergency manager, and the decision to appoint an emergency manager can be appealed under 

PA 436.  Citizens are also able to vote out their local officials who got them into the financial 

emergency, the state legislators who enacted PA 436, and the governor who appointed an 

emergency manager.   

PA 436 therefore does not abridge plaintiffs’ First Amendment rights.  

VII. 

 Plaintiffs’ final claim, resting on the Thirteenth Amendment, though eloquently presented 

at oral argument, is without merit.  PA 436’s focus on financial emergencies makes this case 

similar to City of Memphis v. Greene, 451 U.S. 100 (1981).  That case involved the closure of a 

street in Memphis that allegedly had the effect of segregating races within the city.  Id. at 102.  

However, the Court decided that this action did not violate the Thirteenth Amendment as a 

“badge or incident of slavery,” because “a regulation’s adverse impact on a particular 

neighborhood will often have a disparate effect on an identifiable ethnic or racial group” due to 

urban neighborhoods’ being often “characterized by a common ethnic or racial heritage.”  Id. at 

128.  Similarly here, PA 436 looks to the financial health (or lack thereof) of municipalities.  

Plaintiffs do not challenge the label of “financial emergency” being attached to their localities.  

There is no sufficiently direct connection to race in PA 436 that could amount to something, in 

the words of the Supreme Court in Greene, “comparable to the odious practice the Thirteenth 

Amendment was designed to eradicate.”  Id.  Plaintiffs cite no case law that brings their facts 

anywhere near the prohibitions of the Thirteenth Amendment.  The state’s remedy for financially 

endangered communities—passed by state-elected bodies for which African-Americans have a 

constitutionally protected equal right to vote, and facially entirely neutral with respect to race—

are far removed from being a “badge” of the extraordinary evil of slavery.   

VIII. 

 The district court’s dismissal of plaintiffs’ claims is accordingly affirmed. 
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On Appeal from the United States District Court

for the Eastern District of Michigan at Detroit.

THIS CAUSE was heard on the record from the district court and was argued by counsel.
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is AFFIRMED.
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